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This case illustrates the meticulous evidence-based approach adopted
by the IPCC in examining a serious allegation of “Fabrication of Evidence”
which was eventually found to be “Substantiated” after IPCC queries. This
case also serves as a striking example in demonstrating the difference
between the two standards of proof, i.e. “beyond reasonable doubt”
(used in criminal proceedings) and “balance of probability” (used in civil
proceedings and disciplinary hearings as well as complaint investigations).

The complainant had been arrested for “Theft” in a crematorium by a
Senior Police Constable, who took a cautioned statement from him.
Subsequently, the complainant made a complaint against the Senior
Police Constable, alleging, among other things, that the Senior Police
Constable had fabricated the content of the cautioned statement.
A CAPO investigation confirmed there had been alterations on
the cautioned statement by the Senior Police Constable, but a
subsequent forensic examination could not determine whether the
alterations had been done after the complainant had signed the
cautioned statement. Moreover, after seeking legal advice, the Senior
Police Constable was not prosecuted because it was considered
that the case could not be proved beyond reasonable doubt. CAPO,
therefore, classified the “Fabrication of Evidence” allegation as “Not Fully
Substantiated”, since it was considered that the available evidence was
reliable but insufficient to conclusively prove the allegation. However, it is
the IPCC'’s view that, by applying the standard of proof of “on the balance
of probability”, the available evidence was sufficient and cogent to prove
the allegation, which should thus be classified as “Substantiated”. CAPO
subscribed to the IPCC'’s views and the Senior Police Constable was to
be subject to a Disciplinary Review.
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Case Background

In 2010, a manager of a crematorium found some niches broken
and made a report to the Police. After investigation, it was found
that something inside one of the niches was missing. The case was
then classified as “Theft”. In addition, CCTV footage of the subject
crematorium had captured a male who resembled the complainant
entering the crematorium at the time of the offence. Later, a Senior
Police Constable arrested the complainant for “Theft” and took a
cautioned statement from him. The case was then referred to the
district investigation team for follow-up and the complainant was
released on police bail that same day. Eventually, the complainant
was released unconditionally after the Police sought legal advice.

The complainant had lodged the instant complaint with CAPO,
alleging among other things that the Senior Police Constable had
fabricated the content of his cautioned statement by adding the
words [ 17l | (to steal) to the statement (which had changed his
denial of guilt [FHEEHE - BOFEREBAZES® | (| have nothing
to say, | only went to the crematorium) to an admission [ ¥ %
#EHFREEBAZESEE] (1 have nothing to say, | only went
to the crematorium to steal) without his knowledge and consent.
[Allegation 1: Fabrication of Evidence]

CAPOQO’s Investigation

CAPO’s investigation revealed that both the complainant and the
Senior Police Constable had signed on the cautioned statement to
confirm its content. However, the Chinese characters [f§i% | had
been overwritten on the Chinese character [ | , and this alteration
was not counter-signed by the complainant. When questioned by
CAPOQ, the Senior Police Constable insisted that the alteration was
made in the presence of the complainant, and that he had simply
forgotten to ask the complainant to counter-sign.

CAPO then requested the Government Chemist to conduct a
forensic examination on the cautioned statement. After examination,
the Government Chemist could not determine whether the Chinese
characters [f§i® | had been written after the complainant had
appended his signature to the cautioned statement. CAPO also
sought legal advice regarding the weight of evidence for a criminal
prosecution against the Senior Police Constable for his act of altering
the statement. Subsequently, no charge was laid against the Senior
Police Constable as it was considered that the prosecution might not
be able to prove the case beyond reasonable doubt in court.

In light of the forensic report and the legal advice, CAPO considered
that there was some, but not sufficient, evidence to prove that the
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Senior Police Constable had fabricated the content of the cautioned
statement. CAPO thus proposed classifying Allegation 1 as “Not
Fully Substantiated”.

Regarding the act of overwriting as well as the omission to secure
the complainant’s counter-signature for the alteration, CAPO
considered that the Senior Police Constable had contravened
the relevant provisions in the Police Manual and thus registered a
separate count of “Substantiated Other Than Report ” allegation
of “Neglect of Duty” against him. [Allegation 2: Neglect of Duty]

IPCC’s Observation

Upon examining the case documentation, the IPCC was of the view
that, notwithstanding that (a) the Government Chemist’s report
was inconclusive as to when the alteration was made; and (b) the
Department of Justice decided not to lay criminal charges against
the Senior Police Constable because the case could not be proven
“beyond reasonable doubt”, there remained sufficient evidence to
prove the allegation in the context of a complaint investigation as the
correct standard of proof to be adopted should be “on the balance
of probability”. Applying the civil standard, the IPCC considered
that the available evidence revealed from CAPO’s investigation, i.e.
(i) the material wording in the Senior Police Constable’s notebook,
was clearly overwritten without countersigning by the complainant
who had after all signed the relevant notebook entry; (i) the fact
that the alteration had clearly changed the meaning of the whole
sentence from one of denial to one of admission; (i) that the Senior
Police Constable, as an experienced police officer, had only obtained
the suspect’s signature at the end of the notebook entry but not
the alteration which was so materially significant as far as criminal
liability was concerned; and (iv) the sentence was awkward after
the alteration as the first half of it [F &M - | (I have nothing to
say) was obviously inconsistent with the second half [ 3 F{& %18
NEEIS I | (1 only went to the crematorium to steal) — was more
than sufficient to prove, on a preponderance of probability, that the
Senior Police Constable had improperly altered the complainant’s
cautioned statement from a denial to an admission. Hence,
Allegation 1 should be re-classified as “Substantiated”.

CAPO eventually agreed with the IPCC’s view and re-classified
Allegation 1 from “Not Fully Substantiated” to “Substantiated”.
Since the registration of Allegation 2 would be contradictory to
the rationale of the substantiation of Allegation 1, CAPO therefore
deleted Allegation 2. CAPO also recommended initiating a
Disciplinary Review against the Senior Police Constable.

The IPCC endorsed CAPO'’s findings in this case.
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