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Complaint cases related to off-duty police officers

BAERR (HEEARE): 28H% Photo Credit (cover and this page): Sing Tao Daily
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Many people may have misbelief that only the conduct of on-duty police officers will be subject to complaints.
In fact, according to the Independent Police Complaints Council Ordinance, a complaint may be classified as a
“Reportable Complaint” if the complaint relates to the conduct of a member of the police force who identified
himself as such member while off duty. The Complaints Against Police Office (CAPOQ) is required to submit
the investigation report of the Reportable Complaint to the Independent Police Complaints Council (IPCC) for
review. This cover story will feature three complaint cases related to off-duty police officers:
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Case 1: An off-duty police officer inappropriately stopped a post office vehicle
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Background

In this complaint case, the Complainant who is a driver of the Post Office
was driving a Post Office vehicle to collect letters in the New Territories,
while the Complainee who is a Police Constable but was off duty at
the material time was driving his private car behind the Complainant’s
vehicle. The Police Constable, who was dissatisfied with the driving
manner of the Complainant, overtook the Complainant’s vehicle and
stopped his private car in front of it intermittently. Considering that
the Police Constable’s behaviour was provocative, the Complainant
asked another Post Office staff on board the vehicle to video record
the incident.

During the incident, the Police Constable finally stopped his car to
block the Complainant’s way and even reversed his car, causing the
Complainant to brake abruptly. The Police Constable further alighted
from his car and challenged the Complainant regarding his driving
manner. In the heat of the argument, the Police Constable disclosed his
police identity and showed his warrant card. He warned the Complainant
loudly that he would prosecute the Complainant for “Careless Driving”.
The Complainant said that he had reported this to the Police, but the
Police Constable left the spot before the Police arrived.

The Complainant later lodged a complaint that the Police Constable
had inappropriately blocked his driving path [Allegation (a): Misconduct],
and had talked to him impolitely [Allegation (b): Impoliteness].

CAPO’s investigation

CAPO categorised Allegation (a) as a “Notifiable Complaint” on the
ground that (i) the Police Constable disclosed his police identity only
after he had driven past the Complainant’s vehicle and stopped in front
of it; and (i) the Police Constable did not exercise his police power
at the material time. CAPO subsequently referred the Complainant’s
report about the Police Constable’s driving manner to the Traffic Unit
for further handling. The Police Constable was charged with “Careless
Driving” and was finally convicted after trial with a HK$3,000 fine.
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For Allegation (b), the Complainant provided the video recording to
assist CAPQO’s investigation. The recording captured the incident as
described above. The Police Constable revealed his police identity
and spoke to the Complainant in a rude manner, including that he
would prosecute the Complainant for “Careless Driving”. CAPO
classified this allegation as “Unsubstantiated”, as they considered
that the conversation occurred in the context of an argument, so
the Police Constable’s demeanour could not be taken as rude or
offensive.

IPCC’s observation

For Allegation (a), the IPCC disagreed with the “Notifiable Complaint”
categorisation because when the Police Constable decided to chase
the Complainant’s vehicle, he must have the intention to intercept
the vehicle. The Police Constable showed his warrant card to the
Complainant shortly after approaching him and more importantly,
warned the Complainant that he would prosecute the Complainant
for “Careless Driving”. It was apparent from the chain of events that
the Police Constable must have intended to execute his police duty
once he started chasing the Complainant’s vehicle. Hence, Allegation
(@) should be a “Reportable Complaint”. Based on the result of the
conviction against the Police Constable in the trial, the IPCC opined
that this allegation should be classified as “Substantiated”.

As regards Allegation (b), the video clip provided by the Complainant
clearly showed that the Police Constable spoke to the Complainant in
an aggressive manner. The IPCC was of the view that this allegation
should have been classified as “Substantiated”.

Furthermore, the IPCC considered that the Police Constable should
not have revealed his police identity and said that he would prosecute
the Complainant for “Careless Driving” in the incident. Even though he
was dissatisfied with the driving manner of the Complainant, he could
have reported the matter to the Traffic Unit. The IPCC was of the
view that such acts were inappropriate and unnecessary. The IPCC
recommended that an additional count of “Misconduct” allegation
with the classification of “Substantiated Other Than Reported” be
registered against the Police Constable.

After deliberations between the IPCC and CAPO, CAPO agreed to the
IPCC’s views. The Police Constable will be subjected to a “Disciplinary
Review” for revealing police identity in the incident.

The IPCC endorsed CAPO'’s findings in this case.
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Case 2: An off-duty police officer inappropriately disclosing his police
identity during a traffic incident
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An off-duty police officer
inappropriately showed his warrant
card during a traffic incident.

(Photo Credit: South China
Morning Post)

Background

In this case, the Complainee (a Police Constable who was off duty
at the material time) and his family members were involved in a
minor traffic incident with the Complainant at a lay-by area in the
New Territories. One of the family members of the Police Constable
stopped the private car next to the Complainant’s car. Another family
member of the Police Constable opened the door to get out of the
vehicle but the door accidentally scratched the Complainant’s car.
The Police Constable then got off the car and revealed his identity as
a police officer, a verbal dispute ensued, and the Complainant called
999 to report the case. The Complainant lodged a complaint against
the Police Constable, alleging that he had inappropriately displayed
his police warrant card whilst off duty. [Allegation: Unnecessary Use
of Authority]

CAPO’s investigation

During CAPO’s investigation, both the Complainant and
Complainee’s parties alleged being abused verbally by each other.
The Complainant alleged that the Police Constable revealed his police
identity, and asked with foul language which part of the vehicle had

ESEEEN o 5=+ —Hj « 2017648 IPCC Newsletter o Issue No.21 » APR 2017




HENSE

Cover story

GEEEPN ?"%i‘é{fﬂﬁ%ﬂj] A A &38R
BERAGGENZBEL - Al ARES

FEER - AUk ABREMBRRUE -
YRR —TREE REWMBRRIELREE
AR E DB SPERESRAE

BIRARIERBESAE R %,\)E/T\iﬁf‘ﬁ%%%
BEE  UNETREEER  w2EEEF
ERFATHBERZBER &uﬁﬁf}ﬁ
RPN B B BB SRR AR E
BWFE AR IEZESER [8X

EEeRRRREBEEHPUIFETHRE

RN BIRBEYNEREEAEZE Y
T c BHRABEERREMERE - BRUAHIRF
/\T%ﬁXJ_j]TzELﬁ E it - FERE ISR
[EBABE] - BERFERRTREUER
2 Iu/ut_ﬁxxﬁu BERALEERTZEER
EREE - HEMIKFALE o

FE— TR RE  RHFEERER
EE @%é%?&L%Wﬂpﬁﬁp pall:0)
CRTIEEEBAESRFARSE
E\Eu:lﬂﬁﬁﬁgff PRI RIBENR - B
TEBEMAESIENNEER BT
JERREMTE  UERBZRBAEH - AHE
o ZEEMNAHBGHSELEEY K
MERFASMEEE B NEBREA -

Drﬁwjﬁﬁ
AH"EI]]I:}G‘I

HRESEEHTRBITEREMNER &
RERRMIETES DEABE] W8 117
BTAE] > MAREETRERALES
o AUIEEESES [BENBE] -
PRNEEREGETESEREELCAD R
BEERTD  ELEQRBRFEERNE

A
A ©

unfg, B
mE>

been damaged and accused the Complainant of trying to blackmail
for compensation. The Police Constable admitted that he showed
his warrant card, and asked the Complainant if he needed any help.
Since the Police Constable knew that a traffic incident without injury
could be handled by the way of settlement, he asked the Complainant
to check which part of his vehicle had been damaged. The Police
Constable claimed that his party was willing to offer compensation for
the damage. He denied using any foul language in the course of the
dispute.

The crux of the allegation is whether the Police Constable was justified
in showing his police warrant card and, by doing so, had intended to
influence the Complainant to not pursue the traffic incident. CAPO
initially classified the allegation as “Unsubstantiated” because there
was no independent evidence to support either the Complainant’s or
the Police Constable’s version of the events.

IPCC’s observation

The IPCC was of the view that in the instant case, it was clear that
the Police Constable was not exercising his police powers and there
was no compelling reason for the Police Constable to reveal his police
identity in the incident. Therefore, the allegation should be reclassified
as “Substantiated”. However, CAPO disagreed and opined that there
was no evidence to support the suggestion that the Police Constable
had ill intent in showing his police warrant card, let alone was seeking
to exert pressure on the Complainant.

After further deliberation, CAPO concurred that since the Police
Constable is a close relative of one party in the traffic incident, the
display of the police warrant card might have given the Complainant
a wrong perception that the Police Constable was using his police
identity to settle the traffic incident. To avoid any possible conflict of
interests, the Police Constable should not have displayed his police
warrant card and stepped in to handle the traffic incident. It was
clear that his involvement did not help and that the Complainant was
agitated once he knew the Complainee was a police officer.

As the Police Constable did not exercise any police power in the
incident, CAPO re-categorised the allegation from “Unnecessary
Use of Authority” to “Misconduct” and classified the allegation as
“Substantiated” for inappropriately disclosing his police identity.
The Police Constable would be given a warning without Divisional
Record File entry. The IPCC endorsed CAPOQO’s findings in this
case.
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Case 3: An off-duty police officer was alleged for using excessive force when
subduing the Complainant
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An off-duty Sergeant was accused of
using excessive force and fabrication of
evidence when subduing the Complainant
who was assaulting another person inside

a train compartment.
(Photo Credit: Sing Tao Daily)

Background

In this complaint case, the male Complainant and a female passenger
were travelling on the MTR along the Tsuen Wan Line heading to Central.
The Complainee, a Sergeant who was off duty at the material time, and
two witnesses saw that the Complainant suddenly assaulted the female
passenger inside the train compartment. The Sergeant, together with the
witnesses attempted to subdue the Complainant. During the struggle,
the Sergeant revealed his police identity. The Complainant was arrested
at Yau Ma Tei Station. He was subsequently charged with “Assault
Occasioning Actual Bodily Harm” and “Assaulting a Police Officer”.

The Complainant lodged a complaint by email against the Sergeant
afterwards, claiming that the Sergeant had used excessive force against
him when subduing him inside the train compartment — by twisting his
arm, squeezing his neck, and banging his head against the window of
the train compartment for three times. [Allegation (a): Unnecessary Use
of Authority]. He also alleged that the Sergeant had framed him up by
giving false evidence in court [Allegation (b): Fabrication of Evidence]
— namely stating that the Complainant attacked him, tried to escape,
and that the Sergeant had revealed his police identity inside the train
compartment.

CAPO’s investigation

Allegation (a): Unnecessary Use of Authority

The cruxes of this allegation are whether the Sergeant was executing
his duty at the time he was subduing the Complainant; and whether the
force used by the Sergeant was reasonable.
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The Sergeant was off duty at the material time. CAPO considered that
he was discharging his police duty as soon as he became aware of the
attack on the female passenger. He was exercising his legal power to
apprehend the offender.

In the instant case, the use of force by the Sergeant under the
circumstances was necessary to prevent the Complainant from
escaping and attacking other people. The evidence from the female
passenger and two witnesses revealed that the Complainant slapped
the female passenger’s face and stamped on her chest. During the
incident, the Complainant was emotional, put up vigorous struggle
and kept trying to run away. Two witnesses’ statements to CAPO
supported that the Sergeant only grabbed the Complainant’s arm
but did not bend his wrist, grasp his neck or push him towards the
train door as alleged. Both witnesses perceived that the force used
by the Sergeant was not excessive. Therefore, CAPO classified this
allegation as “No Fault”.

Allegation (b): Fabrication of Evidence

In regard to whether the Sergeant had given false testimony in court,
the two witnesses testified that the Complainant had put up a vigorous
struggle and had even attempted to strike the Sergeant with his fist.
CAPO considered that the Sergeant was honest in his testimony.

As to when the Sergeant revealed his police identity, the Sergeant’s
version of the events was supported by one of the witnesses (he
shouted that he was a police officer while attempting to restrain the
Complainant inside the train compartment). As the events in the train
compartment took place very quickly, there was no chance for him to
produce his police warrant card during the struggle. The Complainant’s
allegation likely stemmed from his misunderstanding that the police
identity was not revealed until the police warrant card was produced.

In view of the above, CAPO considered that the Sergeant’s testimony
in court was not falsified, and it was therefore appropriate to classify
this allegation as “No Fault”. The IPCC endorsed CAPO’s findings in
this case and recommended CAPO to compliment the Sergeant on
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his righteous behaviour.

Conclusion

The results of these three complaint cases illustrate how the IPCC scrutinizes
the investigation report of every complaint case independently, fairly, and on
the basis of evidence.

Inaddition, the IPCCrequested CAPOtoenhance police officers’ understanding
of Police General Order and codes in relation to disclosing police identity when
they are off duty. CAPO has accepted the recommendations and reminded all
officers through “Outreach Programme” and “CAPO e-Newsletter” channels
that they should not inappropriately reveal their police identity while dealing
with members of public in their personal capacity when they are off duty.
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