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Complaint cases arising from criminal investigation
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In the course of the Police’s handling of crime cases, various procedures will be taken, such as collection of
evidence, taking cautioned statement, arrest of suspects and prosecution. Among the complaint cases examined
by the IPCC, many of them are about police officers being alleged of “Neglect of Duty” and “Misconduct” during
the investigation. On the other hand, some complaints cases involve the suspects complaining against the
police officers of affecting the cautioned statements inappropriately, but they are subsequently found to be false
complaints. This cover story will feature two complaint cases arising from criminal investigation and related
statistics:
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Case 1: A Chief Inspector inappropriately put the Complainant on the Wanted
and Watch List
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The Complainant was arrested when
leaving Hong Kong as he had been put on
the Wanted and Watch List.

(Photo Credit (cover and this page): Sing
Tao Daily)
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s = e = N = The Complainant, an expatriate, had been hired to work in Hong
= _ \ &% , =7 HH #x _

&TE i\;E ,% %'\f AL mx%x'ﬁ? fﬁ éj Kong for a trading company (“the Company”), but was subsequently
7 N Al( T (i\aj ) LA &&%&A aﬁ*ﬁﬂ dismissed by the Company and required to move out of the apartment
ZRMAERIIRE K A RIREAER » TFA provided by the Company by a deadline. After the Complainant had

BHE - RRIWAKEREERFAGMETA moved out, the General Manager of the Company made a report to
NEVER - ZHEAREAEKLERAFETE the Police, claiming that the Complainant had stolen the furniture in the
FANTRETIESESY - apartment, which was purchased by Complainant with HK$20,000 in

cash given by the General Manager on behalf of the Company.
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The Chief Inspector (CIP/ Complainee 1) who was in charge of
investigating this suspected “Theft” case, instructed his subordinate to
locate the Complainant by various means, but in vain. The CIP therefore
decided to put the Complainant on the Wanted and Watch List.

Afterwards, the Complainant was arrested at the airport when he was
departing from Hong Kong. Under caution, the Complainant stated that
he had purchased the furniture with the cash given by the Chief Executive
of the Company, and he regarded the furniture as a gift for hiring him
from abroad. Both parties did not make any written or verbal agreement
about the disposal of the furniture upon his dismissal. The Complainant
also revealed that he and the Company had a dispute, which was settled
after the Company compensated over HK$120,000 to the Complainant,
following a verdict by the Labour Tribunal. The Police then contacted
the Company for further investigation, but the criminal investigation was
curtailed as the Company could not provide the evidence related to the
ownership of the furniture.

The Complainant then lodged a complaint against the Police for
arresting him without sufficient evidence. Since the CIP made the
decision to put the Complainant on the Wanted and Watch List, CAPO
identified him as the Complainee 1 [Allegation 1: Neglect of Duty]. In
addition, Complainant alleged that during the investigation, a Detective
Senior Police Constable (DSPC/ Complainanee 2) showed bias against
the Complainant, by calling him many times to ask him not to contact
the General Manager [Allegation 2: Misconduct].

CAPO’s investigation

Regarding allegation 1, during CAPQ’s investigation, the CIP stated
that the Complainant was suspected of stealing furniture worth
HK$20,000, which was a serious offence. There was no other
evidence to rebut the General Manager’s version. The CIP opined
that there was a prima facie case against the Complainant, who
committed a crime. Furthermore, the Police had attempted to call
the Complainant, but in vain, and there was no other means available
to reach him. Considering that the Complainant was a foreigner
who would likely leave Hong Kong, it would be an injustice if the
Complainant was allowed to do so without being subjected to any
investigation.The CIP’s decision was a last resort at that moment,
and the subsequent arrest was necessary and justified. Therefore,
the allegation of “Neglect of Duty” was classified as “No Fault”.

As for allegation 2, CAPO’s investigation indicated that according to the
DSPC'’s investigation record, he only called the Complainant once, as he
was informed by the General Manager that the Complainant had called
a friend they had in common, alleging the General Manager had made
a false report to the Police. The DSPC just advised the Complainant
not to discuss the case with other parties involved, as the case was
under investigation. CAPO opined that the Complainant’s allegation
against the General Manager for making a false report might affect the
investigation, and indirectly created a nuisance to the General Manger.
Therefore, CAPO regarded DSPC'’s action as appropriate, and classified
the allegation of “Misconduct” against him as “No Fault”.
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IPCC’s observation

However, the IPCC did not agree with the classification of
investigations results regarding the two allegations mentioned
above. Two rounds of Queries were raised to CAPO, and a
working level meeting was held to discuss the case.

Regarding allegation 1, the IPCC opined that putting a suspect
on the Wanted and Watch List was a serious infringement of
one’s liberty, which should be supported by strong justification,
and the decision should not be made hastily. The IPCC also had
reservations as to whether there was a prima facie case of Theft,
as the General Manager was unable to give details about the
alleged stolen furniture and provide any accounting or written
records to prove that the Company owned the furniture. The
IPCC was of the view that it would be better to conduct further
enquiries with the Company’s Chief Executive, in order to verify
under what situation the cash was given to the Complainant for
purchasing the furniture, and to clarify its ownership before putting
the Complainant on the Wanted and Watch List. Therefore, the
IPCC recommended reclassifying the allegation of “Neglect of
Duty” against the CIP from “No Fault” to “Substantiated”, which
was accepted by CAPO. An advice without Division Record File
(DRF) entry should be issued to the CIRP.

As for allegation 2, the IPCC was of the view that the DSPC’s
written record could not be regarded as independent evidence
to prove that he only called the Complainant once. Therefore, the
IPCC recommended reclassifying the allegation of “Misconduct”
against the DSPC from “No Fault” to “Unsubstantiated”. CAPO
accepted the recommendation.
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Case 2: An Inspector dealt inappropriately with a wounding case by
advocating “Binding Over”
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A taxi driver was assaulted by drunkard, but was

requested by the Police to be “Bound Over”.
(Photo Credit: Sing Tao Daily)
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Background

Inthis complaint case, a group of drunken persons hit the Complainant’s
taxi outside a hotel for no reason. The Complainant (a taxi driver)
and his friend were having a meal at the restaurant near the hotel.
Seeing the incident, they went out from the restaurant to stop the
drunkards, and a fight between them ensued. After police arrived, the
Complainant, his friend and one of the drunken persons were arrested
for “Fighting in Public Place”, while the other drunken men fled the
scene. Under caution, each of the three arrested persons stated that
it was the other party who initiated the fight, and they merely acted
in self-defence. Medical findings showed that the Complainant and
his friend sustained wounds on their heads that required multiple
stitches, whereas the drunkard only suffered from abrasions on his
face and arms.

The case was referred to a Police Constable (PC/ Complainee 1) and
a Woman Inspector of Police (WIP/ Complainee 2) for investigation.
The WIP classified the case as “Fighting in Public Place” and instructed
her subordinate (the PC) to ask the arrested parties if they would
agree to be “Bound Over” in order to conclude the case. Both the
Complainant’s friend and the drunkard agreed with the suggestion,
but the Complainant refused. He claimed that he had been assaulted
by the opposite party, and lodged a complaint to CAPO, alleging that
the PC and the WIP had failed to investigate the case properly, by
asking him to consider for “Binding Over” [Allegation: Neglect of Duty].
The WIP then sought advice from the Department of Justice (DOJ)
regarding possible charges against the trio. Considering the injuries of
the different parties, the DOJ advised charging the drunkard with two
counts of “Wounding”, and turning the Complainant and his friend into
prosecution witnesses. The drunkard was convicted after trial, and
sentenced to a probation order.

CAPO’s investigation

The Complainant stated that the PC had asked him to admit the
offence and accept the “Binding Over” arrangement or otherwise he
would be charged, but the PC denied saying this. CAPO considered
that there was no independent evidence supporting either party’s
version, and the PC had conducted the investigation in a proper way
by carefully examining the witness statements, cautioned statements
of the arrested parties, and CCTV footage; and through striving to
locate other involved persons to assist in the investigation. He only
acted on the WIP’s instruction to seek the arrested parties’ views
regarding “Bind Over”. Therefore, CAPO classified the “Neglect of
Duty” allegation against the PC as “Unsubstantiated”.

CAPO considered the judgement of the WIP regarding the case
was not unreasonable, because witness had seen the arrested
parties fighting, and the case had stemmed from a minor dispute.
Furthermore, the witness refused to attend the identity parade,
and the CCTV footage was of low resolution — hence there was no
independent evidence supporting either party’s version. According
to the Police Manual, “Applications to bind a person over may be
made in minor cases where it is obvious that both parties are at
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fault with no other evidence to support either party in their counter-
allegations.” Therefore, CAPO classified the “Neglect of Duty”
allegation against the WIP as “Unsubstantiated”.

IPCC’s observation

The IPCC subscribed to CAPO’s classification of the result of
the investigation concerning the allegation against the PC, but
disagreed with the result concerning the WIP. A working level
meeting was held between the IPCC and CAPO, to further discuss
the case.

The IPCC took into consideration the injuries of the Complainant
and his friend, which were far more serious than the injuries of the
drunkard. The WIP overlooked the witness statement from a man
who worked nearby and witnessed part of the incident. The witness
claimed that two persons fell down on the floor after being assaulted
by the drunkard. It could be the case that the Complainant and
his friend were victims in this incident. The IPCC was of the view
that there was some compelling evidence that the WIP did not
fully examine all the available evidence before suggesting that both
parties should be “Bound Over” in order to conclude the case.
Moreover, DOJ recommended charging the drunkard, who was
convicted by the Court after trial. Therefore, the IPCC recommended
reclassifying the “Neglect of Duty” allegation against the WIP from
“Unsubstantiated” to “Not Fully Substantiated”.

CAPO finally subscribed to the IPCC’s view, and the WIP was
given an advice without Divisional Record File (DRF) entry.

Other complaints related to criminal investigation
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Many of the complaints arising from criminal investigation involve
allegations against police officers regarding use of improper
means, including “Assault”, “Inducement” and “Threat”, to obtain
admissions from the Complainants, or fabrication of evidence,
record of inaccurate statements or conduct of investigations that
were neither thorough nor impartial.

During the first half of 2017, the IPCC endorsed a total of 776
complaint cases (reviewed cases excluded), of which 213, or
about one-fourth, belongs to the above categories (see the table
below). Some of the complaints were made when the Police was
conducting criminal investigation, while others were filed after the
commencement of legal proceedings.
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Among these 213 complaint cases, 47 were fully investigated by
CAPO and reviewed by the IPCC. Based on court results and/ or
evidence obtained from investigation, 39 of them were classified
as “False” or “No Fault” and eight as “Unsubstantiated”. The IPCC
found that some of the Complainants had initially pleaded not
guilty at court and challenged the admissibility and voluntariness
of the cautioned statements, but after the statements were ruled
admissible by court, the Complainants pleaded guilty instead.
After the trials, they also did not follow up on the matter concerned
with CAPQO. Therefore, the IPCC was of the view that the above
“False” and “No Fault” cases might be tactical complaints where
the Complainants initially used their complaints against police
officers only as a line of defense.

The remaining 166 cases were later classified as “Withdrawn”
as requested by the Complainants or as “Not Pursuable” due to
the Complainants’ refusal to respond to the follow-up actions by
CAPQ. Under these two situations, the complaints did not require
full investigation. However, the IPCC discovered that in about
30% of the cases (48 cases), the Complainants were convicted
upon guilty pleas; convicted after trials or ordered to be “Bound
Over” after admitting to the facts of the cases. That shows to
a certain extent that the allegations made by the Complainants
might not be genuine in nature. The validity of about 70% (118
cases) could not be decided for various reasons, one of them
being the criminal cases not brought to court for trial eventually.

In any case, the IPCC must handle a complaint fairly and impartially
based on evidence to ensure an unbiased result. Meanwhile,
the IPCC hopes that members of the public understand that a
complaint mechanism is one of the cornerstones for a liberal
society. Therefore, a Complainant should make sure that all
information provided is accurate when executing his/her civil
rights, so that our public resources for complaint handling could
be effectively deployed.
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