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Case 1
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Complainee(s)

Allegation(s)

—HER
A Sergeant

—BREBNR—REER

1) B 28T
Neglect of Duty

A Woman Police Constable

and a Police Constable

—RERN—RER

A Sergeant and a Police

2) B 2B =T Constable
Neglect of Duty — gaseigeqg

A Police Communications

Officer
—BREEB

A Woman Police Constable Nil

3) B 2B ST

Neglect of Duty —— R EFBE

RFEERERS B RESE
Original classification(s) | Final classification(s)
by CAPO
I B 8 BETeRABE
No Fault Not Fully Substantiated
I 48 38 5 & (FEEmiER)
No Fault Nil (Allegation deleted)
i BEEE
Nil Unsubstantiated

- . | (miEE=
w2 BREE e =)
Not Fully Substantiated Nil (Changed to

y Allegation 3)

i BEATEEABE

Not Fully Substantiated

A Police Communications

Officer

HERKREESFAMER IR
EHERERDE [ ERE | RO
MOTE [ B 2E ST | 65F - EERTE
N BEEENMEREEERRRFESR
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BFAKE—FRRABEL - AR %
BEBRNEF ERZENARWABALE
RLEEFEFT - RFARBE—F [
ERZENER  RERR -

BUERESEERKEAT

B! BETEERAEE
Nil Not Fully Substantiated

This case highlights the meticulous approach adopted by
the IPCC in examining a complaint of “Neglect of Duty” in
relation to the Police’s classification and examination of a case
of "Criminal Damage”. It also illustrates the IPCC’s holistic
approach in considering the responsibilities of various officers
in the incident under complaint.

Case background

The complainant ran a private tutorial centre. One day, he
found some insulting words written with red marker pen
on the door of his office and a white board near the door.
Considering it a case of “Criminal Damage”, the complainant
made a report to the Police.
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Report 2014/15

A police party, comprising a Sergeant (SGT), a Woman Police
Constable (WPC) and a Police Constable (PC) attended
the scene. After investigation, the SGT concluded that the
complainant’s report was not a case of “Criminal Damage”
because the words on the door and the white board could
be easily wiped off. The SGT instructed the WPC to relay the
enquiry result to a Police Communications Officer (PCO) via
police console. The PCO recorded on the computer system
that the complainant did not want to pursue the case. The
complainant removed the insulting words after the Police
party left the scene.

Nevertheless, the complainant alleged that the words could
only be wiped off by using thinner and he had told the
police party at the scene that he wanted to pursue the case.
Subsequently, the complainant lodged the instant complaint
against the police party for failing to classify his report as
‘Criminal Damage” [Allegation 1: Neglect of Duty] and
causing a wrong entry in the police system, reporting that he
did not want to pursue the case [Allegation 2: Neglect of
Duty].

CAPO’s investigation

After investigation, CAPO classified Allegation 1 as “No Fault”
since the police party had reasonably fulfilled their duty to
conduct the initial enquiry and advise the complainant of
the decision on the case. Regarding Allegation 2, CAPO
registered the PCO as the officer under complaint, and found
that she formed her own opinion based on the second-
hand information from the WPC, and made the wrong entry.
CAPO considered that there was some reliable evidence
in support of the allegation, and thus classified it “Not Fully
Substantiated”.

The IPCC’s observations

Having examined court precedents in relation to the offence
of “Criminal Damage”, the IPCC noted that “the term ‘damage’
for the purpose of this provision, should be widely interpreted
So as to include not only permanent or temporary physical
harm, but also permanent or temporary impairment of value or
usefulness.” (Morphitis v Salmon [1990] Crim LR 48, DC). In
other words, it is not necessary for damage to be permanent
for the offence of “Criminal Damage”.
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The IPCC was of the view that despite the fact that it could
not be possible to determine whether the words could be
easily wiped off, the SGT was negligent in failing to consider
that the ink might have caused temporary physical harm or
temporary impairment of value or usefulness of the door and
the white board, which might have constituted “damage” for
the purpose of the offence of “Criminal Damage”.

Regarding Allegation 2, the complainant complained that
the police party was negligent in failing to have his stance
properly recorded. In order to address the complainant’'s
grievances, the IPCC requested CAPO to revisit the
responsibilities of the three involved officers and to confirm
whether the WPC had failed to clearly relay the result of the
enquiry to the PCO.

CAPO’s further investigation

After further investigation, CAPO subscribed to the IPCC’s
view and reclassified Allegation 1 against the SGT from “No
Fault” to “Not Fully Substantiated”. Whereas, Allegation 1
against the WPC and the PC was deleted because it was the
SGT — the most senior police officer at the scene — who solely
made the decision to not classify the complainant’s report as
‘Criminal Damage”. CAPO recommended advising the SGT
without a Divisional Record File (DRF) entry.

CAPO also agreed to examine the responsibility of the Police
party in Allegation 2. Upon reviewing the audio recording of
the subject console conversation, CAPO found that there
was some reliable evidence showing the wrong entry was
caused by the miscommunication between the WPC and the
PCO.

As a result, CAPO split Allegation 2 into two allegations of
‘Neglect of Duty”: one against the SGT and the PC (still
registered as Allegation 2); and another against the WPC
and the PCO (newly registered as Allegation 3). The revised
Allegation 2, now against the SGT and the PC, was classified
s “Unsubstantiated” due to the lack of evidence to prove
or disprove whether the complainant had told the police
party at the scene that he wanted to pursue the case. The
new Allegation 3 against the WPC and the PCO was now
classified as “Not Fully Substantiated”. CAPO recommended
advising the WPC and the PCO without a DRF entry.

The IPCC endorsed CAPQO's findings in this case.
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Allegation(s)
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Misconduct
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Misconduct A Police Constable
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Misconduct
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Report 2014/15

RFBEERERDE BESE

Original classification(s) | Final classification(s)
by CAPO

BERE RIS BE ]
Unsubstantiated No Fault

RIS BE ] RIS BE ]

No Fault No Fault

BERE RIS BE ]
Unsubstantiated No Fault

This case illustrates that, being an impartial police complaint
oversight body, the IPCC will, on the basis of objective
evidence and articulate reasoning, identify the misinterpreted
accusations against the police officer subjected to a
complaint.

Case background

On the material day, a Police Constable (PC) on motorcycle
patrol intercepted the complainant’s taxi after it passed a
road junction. The PC reminded the complainant not to use
a mobile phone when driving, and then released him without
ticketing action.

Subsequently, the complainant lodged the instant complaint,
alleging that the PC pinpointed him by intercepting his taxi
at the material time, without intercepting other vehicles
[Allegation 1: Misconduct]; the PC inappropriately said
that there were many things placed on the dashboard of
his taxi [Allegation 2: Misconduct]; and the PC falsely
accused him of having used a mobile phone while his taxi
was in motion [Allegation 3: Misconduct].
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CAPO’s investigation

After investigation, CAPO classified Allegations 1 and 3 as
‘Unsubstantiated” since there was insufficient evidence
to prove or disprove each party’s version of whether the
complainant had used a mobile phone at the material time.
Regarding Allegation 2, a photo from the complainant
himself revealed that there were indeed objects (a camera
and two mobile phones) on the windscreen of his taxi.
CAPO considered it reasonable for the PC to remind the
complainant not to place so many objects on the dashboard,
to safeguard against untoward incidents. CAPO, therefore,
classified Allegation 2 as “No Fault”.

The IPCC’s observations

Regarding Allegation 1, the IPCC considered that, on balance
of probability, it was very unlikely that the PC had pinpointed
the complainant by laying an ambush at the road junction for
the purpose of intercepting his taxi. The PC was empowered
to intercept vehicles for enquiries, in accordance with
section 60 of the Road Traffic Ordinance. The interception
was reasonable and justified, as it was based on the PC’s
observation that the complainant had touched a mobile
phone placed on the dashboard. The IPCC was of the view
that there was no reliable evidence to support the allegation,
for which a “No Fault” classification was deemed appropriate.
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Regarding Allegation 3, it was indisputable that the PC had
not ticketed the complainant for using a mobile phone while
his taxi was in motion, but only reminded the complainant to
be attentive while driving. In the video footage provided by the
complainant, the PC had emphasised at the very beginning
of the conversation that he was not going to summons the
complainant but only intended to give him a reminder. The
PC’s intent and action in giving the complainant a reminder
were seen as consistent throughout the interception. In
light of this evidence, the IPCC was of the view that the
complainant had probably misinterpreted the reminder as an
accusation against him. Hence, Allegation 3 should be more
appropriately classified as “No Fault”.

After the IPCC Query, CAPO subscribed to the IPCC’s view,
and reclassified Allegations 1 and 3 from “Unsubstantiated” to

“No Fault”.

The IPCC endorsed CAPQO's findings in this case.

Report 2014/15
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Allegation(s) Complainee(s) Original classification(s) | Final classification(s)
by CAPO

1) BR BB ST —AREREE RO EERABEE

Neglect of Duty A Woman Senior Inspector  Withdrawn Substantiated

2) B2 ST —AERER EEAEE EEREE

Neglect of Duty A Senior Inspector Substantiated Substantiated
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This case demonstrates that the IPCC was meticulous in
its analysis and reasoning in examining the prosecution’s
decision in a taxi overcharging case. The related
allegation was eventually reclassified from “Withdrawn” to
“Substantiated” after IPCC Queries.

Case background

The complainant was a taxi driver. One day, he picked up
a passenger at North Point. Upon arriving at the destination
in Wong Tai Sin, the taximeter showed the fare was $136.5
but the complainant told the passenger that the fare was
$137. The passenger did not argue with the complainant,
but paid the fare and obtained a receipt for $136.5. Later,
the passenger made a complaint to the Traffic Complaint
Unit, which was taken up by a Woman Senior Inspector
(WSIP). After investigation, the WSIP summonsed the driver
for “Taxi Overcharging”. The driver pleaded not guilty in court.
Eventually, the prosecution dropped the case against the
driver, in accordance with legal advice sought by the Police
from the Department of Justice.

Subsequently, the taxi driver lodged an instant complaint,
alleging that the WSIP had failed to investigate his traffic
case thoroughly before summonsing him [Allegation 1:
Neglect of Duty] and a Senior Inspector (SIP) of the Central
Traffic Prosecutions Division had misspelled the name of the
passenger in a letter sent to him relating to his traffic case
[Allegation 2: Neglect of Duty].
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Report 2014/15

CAPO'’s investigation

When interviewed by CAPO, the complainant decided
to withdraw the complaint and reflect his dissatisfaction
through the Expression of Dissatisfaction Mechanism. CAPO,
therefore, classified Allegation 1 as “Withdrawn”. Regarding
Allegation 2, the SIP admitted that he had mispelled the
name of the passenger as alleged. Hence, CAPO classified
Allegation 2 as “Substantiated”, and advised the SIP without
a Divisional Record File (DRF) entry.

The IPCC’s observations

Regarding Allegation 1, the IPCC observed that in the traffic
case, there was no evidence showing that the complainant
was dishonest or fraudulent, as the passenger could see
the fare displayed by the taximeter and the complainant
merely rounded up the fare to the nearest dollar. Moreover,
the WSIP had not sought legal advice prior to summonsing
the complainant. Despite the Police giving high priority to
tackling taxi overcharging cases, not every such case should
be pursued by prosecution without due consideration of
evidential and public interest issues. The minimal amount (50
cents) involved in the traffic case did have bearing on the
public interest perspective and did not warrant prosecution
against the complainant. The IPCC was of the view that
the WSIP had been negligent and erred in her decision to
prosecute the complainant. Hence, Allegation 1 should be
classified as “Substantiated” instead of “Withdrawn”.

After IPCC Queries, CAPO subscribed to the IPCC's
view, and reclassified Allegation 1 from “Withdrawn” to
‘Substantiated”. CAPO recommended advising the WSIP
without a DRF entry.

The IPCC endorsed CAPQO's findings in this case.
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