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Complaint cases generated from crime investigation
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The handling and investigation of crime cases involve various procedures, such as collecting
evidence, taking cautioned statement, arresting suspects and filing prosecution. Among the
complaint cases vetted by the IPCC, some allegations involved “Neglect of Duty” in the course of
investigation, while some cases were related to faulty procedures in prosecution. In this issue, the
cover story will feature four complaint cases, all arising from criminal investigation.
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Case 1 : Three police officers failed to properly investigate a theft case
which resulted in failure to track down the suspect
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Background

While shopping in a supermarket, the Complainant found his personal
belongings in the trolley had gone missing and thus reported this
case to the police. The case was handled by three police officers
(Complainees 1-3). The Complainee 1 (COMEE 1) was the officer
in charge of the case (Inspector) whereas the other two officers
(COMEEs 2-3) were the investigating officers, i.e. Team Sergeant
and Police Constable respectively. About a year after the incident,
as the Complainant had not received any update or case result, he
then called the Police via phone for enquiry. An Inspector, who was
the successor of COMEE 1, told the Complainant that his case had
been curtailed.

Dissatisfied with the Police’s investigation approach and result,
the Complainant lodged a complaint with CAPO. He claimed that
while reviewing the supermarket CCTV footage, he realized that the
suspect took his bag and used the suspect’s own membership
card to check out at the cashier. As a result, the Complainant
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The Complainant considered that the Police could
track down the suspect through the transaction
records of the supermarket membership card
instead of closing the case hastily.

(Photo Credit (cover and this page):
Hong Kong Economic Times)

believed that the police should use this clue to identify the suspect
instead of closing the case hastily. He alleged that COMEEs 1-3 failed
to investigate the case properly [Allegation 1: Neglect of Duty], and
COMEE 1 failed to update him the case progress and result [Allegation
2: Neglect of Duty].

CAPO’s investigation

Regarding Allegation 1, when interviewed by CAPO during complaint
investigation, COMEE 3 claimed that he reviewed the CCTV footage
and found that it did not capture the face of the suspect clearly but
only the use of the membership card by the suspect at the cashier. In
addition, COMEE 3 was informed by the manager of the supermarket
that one membership card account can be used by several persons and
the supermarket could not provide transaction records and customer
information of the membership cards. Based on the above situation,
COMEE 3 considered that the lines of investigation had been exhausted
and made recommendation to COMEEs 1-2 for curtailment of the case.
Both of them agreed with COMEE 3’s views, as they considered that
even if the card user at the material time could be identified, the chance
of a successful prosecution was low. Therefore, they agreed to curtail the
investigation.

After investigation, CAPO revealed that if police provided the location and
time of the membership card transaction, the membership card company
couldretrieve the personal particulars of the card user from their transaction
records and provide relevant information to the police for investigation
purpose. COMEE 3 told CAPO that he misunderstood the operation of
the supermarket’s membership card and hence failed to further investigate
and confirm the suspect’s identity from the membership card company.
CAPO considered that COMEE 3, who failed to investigate the case
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properly and had subsequently misled COMEEs 1-2, should bear
the main responsibility. Therefore, CAPO classified the allegation
1 against COMEE 3 as “Substantiated” and he would be given
an advice without Divisional Record File (DRF) entry. On the other
hand, as COMEE 1 had only served for four years in the Force and
COMEEs 1-2 were mainly misled by COMEE 3, allegation 1 against
COMMEs 1-2 should be classified as “Unsubstantiated”.

Regarding Allegation 2, according to the record of police documents,
COMEE 1 had issued an investigation result letter to the Complainant
after the case was curtailed and no delay was found during the
process. Therefore, CAPQO classified the allegation 2 as “No Fault”.

IPCC’s observation

IPCC agreed with CAPQ’s classifications on allegations 2, but
disagreed with its classification on allegation 1. IPCC opined that
COMEEs 1-2, who were supervisors to COMEE 3, should provide
proper guidance to him and thus should bear equal responsibilities
for the case. Considering COMEE 1 has already served the Force
for several years and was in the rank of Inspector, he should have
adequate experience. Moreover, his short service could not be a
valid excuse to exonerate his negligence in making a wrong decision
to curtail the case prematurely. Being the officer in charge of the
case, it was basic and essential for COMEE 1 to conduct some
background check on the available evidence, such as checking the
actual operation of the membership card programme and how the
transaction records and personal data could be obtained from the
membership card company. If he had handled the case in a proper
manner, provided appropriate guidance to COMEEs 2-3, and tried to
exhaust all lines of enquiry, the chance of tracking down the suspect
would be higher.

As an experienced officer who served the Force for 20 years,
COMEE 2 should be able to identify that the lines of enquiry had
not been exhausted at the material time. However, he believed
it would be difficult to track down the identity of the suspect
and agreed to curtail the investigation on the grounds that there
could be more than one user for one membership card account.
The IPCC considered that COMEE 2 drew the conclusion hastily
before trying his best to collect all the available evidence. Thus,
the IPCC was of the view that COMEE 2 also failed to handle the
case properly.

Based on the above reasons, the IPCC recommended that the
allegation 1 against COMEEs 1-2 should be re-classified as
“Substantiated”. CAPO accepted the above recommendations and
re-classified the allegation 1 against three officers as “Substantiated”.
Three COMEEs were given advices without DRF entry.

ESEEIBEAN « 5=+ M « 2018598 IPCC Newsletter o Issue No.24 « SEP 2018




Cover story

ERZ - AERSEBIRRHRATTERIRGR

Case 2 : Complaint stemmed from the investigation of a criminal
damage case
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The Complainant alleged that a police
officer arrested her in a guesthouse without
investigating the case properly.

(Photo Credit: Hong Kong Economic Times)

Background

The Complainant had an argument with her brother about the
ownership of their mother’'s guesthouse. During the dispute,
the Complainant’s husband threatened to Kkill his brother-in-law.
Complainant’s brother felt threatened and called the Police. After
investigation, the Complainant’s husband was arrested by the
police officers who arrived at the scene. The Complainant became
emotional at this point and used an iron pole to break a laundry room
door in the guesthouse. The Complainant’s brother called the Police
again. Three police officers attended the scene for inquiries and
arrested the Complainant for “Criminal Damage”. During the arrest,
the Complainant requested to meet her mother but the request was
rejected. The Complainant thus filed a complaint against the three
police officers (Complainees 1 to 3) [Allegation 1: Neglect of Duty].
Subsequently, the Complainant also alleged that Complainee 1
(COMEE 1) had failed to investigate the case properly at the scene,
and arrested her based solely on her brother’s one-sided words
[Allegation 2: Neglect of Duty].
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CAPO’s investigation

After thorough investigation, CAPO opined that COMEEs 1-3 have
considered that the Complainant’s mother might later become a
prosecution witness. For safety concern of the Complainant’s mother,
it was reasonable for them to refuse Complainant’s meeting request to
prevent the emotionally unstable Complainant from further escalating
the incident and to prevent her from affecting the investigation work
by interfering with Complainant’s mother who would be the witness of
the case. CAPO agreed with the considerations mentioned above and
classified Allegation 1 as “No Fault”.

As for Allegation 2, CAPO has conducted investigation and found that:
() two guesthouse workers (witnesses) had seen the Complainant
damaging the laundry room door; (ii) the Complainant claimed to
own shares of the guesthouse but failed to provide any supporting
documents. Under caution, the Complainant argued that she had
the right to use the laundry room but was not offered the key. She
had to use a tool to pry open the laundry door, which caused the
damage; and (iii) COMEE 1 had requested the Complainant’s brother
to contact the guesthouse owner, i.e. the Complainant’s mother to
assist in the investigation at the scene. The Complainant’s mother
insisted to pursue the incident at the material time. Based on the
above evidence, CAPO was of the view that CAPO considered that
COMEE 1 arrested the Complainant after thorough investigation
and the arrest was not based entirely on the version given by the
Complainant’s brother. The arrest action was justified. Therefore,
CAPO classified the allegation as “No Fault”.

IPCC’s observation

The IPCC agreed with CAPQO’s classifications of the two allegations
and considered that the Complainant might have misunderstood the
police investigation procedure while she lodged the complaint. In
many cases which stemmed from family disputes, persons involved
in and those who were arrested during the incidents were likely to
be emotionally unstable and unable to comprehend the police’s
procedures. The IPCC opined that if the police officers could
clearly state to the persons involved in these cases their rights and
responsibilities afterwards, similar misunderstandings and relevant
complaints might be reduced.
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Case 3 : Officer-in-charge of a case failed to file prosecution within the
statutory time bar
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The Complainant alleged that a police officer
failed to prosecute the Defendant within the
statutory time bar.

(lllustration)

Background

A female teacher (Complainant) made a report to the Police alleging that
a male teacher (Defendant) had peeped at her when she was having a
shower in school. After investigation, the officer-in-charge of the case
(Complainee) charged the Defendant with one count of “Loitering”
based on the advice from the Department of Justice. The Complainee
(COMEE), however, arranged the Defendant to appear in court on a day
after the six-month statutory time bar. When the COMEE realized the
mistake, the statutory time bar had already passed. The case had to be
dropped and the Defendant was released unconditionally.

After noting the above situation, the Complainant lodged a complaint
alleging that the COMEE had failed to prosecute the Defendant within
the statutory time bar [Allegation: Neglect of Duty].
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CAPO’s investigation

The Complainant later expressed that she decided to withdraw
the complaint as she only wanted the COMEE’s supervisor to be
apprised of the incident with a view to improving the Force’s service
quality.

Meanwhile, the Formation of the COMEE opined that there appeared
to be prima facie evidence to support the Neglect of Duty allegation
and thus a Disciplinary Review was initiated.

Taking into account of the Complainant’s decision and the
arrangement of COMEE Formation, CAPO classified the allegation
as “Withdrawn”.

IPCC’s observation

The IPCC, however, had reservation on CAPQO'’s classification.
Given the fact that the allegation was serious in nature and that
it was supported by prima facie evidence, a full investigation
was therefore warranted in this case in order to further consider
if the allegation should be substantiated. CAPO agreed with the
IPCC’s recommendation. A full investigation was conducted
and the allegation was eventually reclassified from “Withdrawn”
to “Substantiated”. The Complainee was subject to Disciplinary
Review.

There are two noteworthy points in this complaint case. Firstly, where
Complainants have withdrawn their complaints, their withdrawals
do not necessarily result in the “Withdrawn” classification. The
IPCC will also review such cases and request CAPO to conduct full
investigation when appropriate to ensure that no undue influence
has been exerted on the Complainants and that any lessons learnt
from the cases will be captured and appropriate remedial actions
will be taken by the Police accordingly.

Secondly, statutory time bar is of utmost importance for handling
criminal cases. The IPCC recommended the Police to remind
officers to pay special attention to such time bar via various means
SO as to ascertain that all criminal cases are processed in a timely
and proper manner.
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Case 4 :

Four police officers conducted a house search without search

warrant or Complainant’s consent
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The IPCC recommended the Police to enhance
their collaboration with the Government Laboratory
to conduct urgent preliminary examinations on
suspected dangerous drugs.

(lllustration)

Background

An informant made a report to the Police that a suspicious male
(Complainant) was kicking at the door of his neighbour’s flat. Four police
officers (Complainees 1-4) responded to the scene and found that the
door lock to the flat was damaged and the Complainant was inside the
unit. Upon request from the police officers, the Complainant opened
the iron gate to let them enter for investigation. The Complainant
explained to the police officers that he was a friend of the owner of the
flat who was currently hospitalised. He stated that the owner allowed
him to live in the flat temporarily for a few months then and was able
to present the iron gate key to the flat as a proof only. After inquiry,
the police officers confirmed that the owner of the flat was indeed
hospitalised. However, they were not able to speak to the owner
directly to follow up on the Complainant’s version.

Since they still had doubt about the Complainant, in addition to the
damage of the main door, the Complainees (COMEEs) decided to
conduct search on the Complainant and in the flat. After searching
in a wardrobe in the flat and a tote bag on the sofa, the police officers
found a bag of suspicious white powder and a spring loaded knife
stashed in the Complainant’s bag. The police officers then arrested the
Complainant and charged him with “Criminal Damage”, “Possession
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of Dangerous Drugs (PDD)” and “Possession of Prohibited Weapon
(POPW)”.  When it was brought to court, the Judge adjourned the
case pending the examination results of the suspected white powder
and the spring loaded knife by Government Chemist. During this
period, the Complainant was remanded in custody of the Correctional
Services Department.

Six weeks later, the test result confirmed that the bag of white powder
did not contain any dangerous drugs. In addition, the Police had got
in touch with the owner of the flat and confirmed the Complainant’s
version. After reviewing the case, the Police decided to proceed with
the charge of “POPW” only. The Complainant pleaded not guilty in
court. During the trial, the Judge criticized the Police for conducting
a search of the flat without a warrant. He stated that the Police did
not arrest the Complainant for any offence which called for police
power to look for evidence in the flat. In this connection, the Judge
considered that the Police’s search action on that day was not legal
and the spring loaded knife seized could not be presented as a valid
exhibit. Therefore, the Complainant was acquitted.

Upon conclusion of the court case, the Complainant approached
CAPO and alleged that COMEE 2 had seized a bag of corn flour
from the kitchen in the flat. Suspecting the white powder as heroin,
he arrested the Complainant for the offence of “PDD” [Allegation 1:
Fabrication of Evidence], and COMEEs 1-4 had treated him impolitely
in the course of the enquiry [Allegation 2: Impoliteness].

CAPO’s investigation

Regarding Allegations 1 and 2, CAPO had tried to contact the
Complainant to obtain his statement and to follow up on the complaint
case. However, the Complainant did not respond to CAPO’s requests.
Since the available evidence did not point to any definite findings,
CAPO classified both allegations as “Not Pursuable”.

IPCC’s observation

The IPCC agreed with CAPO’s classifications on allegation 1
and 2. However, IPCC had reservations on the action taken by
COMEEs 1-4 when handling the case. Particularly, the search in the
Complainant’s flat was not legal. Therefore, the IPCC considered
that CAPO should register a new “Substantiated Other Than
Reported (SOTR)” count of “Unnecessary Use of Authority (UUOA)”
against COMEEs 1-4.
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CAPO opined in their reply to IPCC that there was no impropriety in
the search actions taken by the COMEEs on the ground that (i) the four
police officers arrived at the scene and found that the door to the flat
was damaged. It was reasonable to believe that the Complainant had
committed an offence, such as “Burglary”; (ii) though the Complainant
claimed that the owner of the flat knew him and had given him
permission to live in the flat for a few months, the police could not
get in touch with the flat owner at the material time to confirm the
Complainant’s claim. There was a possibility that he entered the flat
for unlawful purpose as he acted furtively. It was also necessary for the
four police officers to conduct a search on the Complainant to ensure
he did not possess any article for burglary; and (jii) since applying for
a warrant from court would take time and might give the Complainant
an opportunity to escape, the four police officers must take immediate
action to search the Complainant’s flat.

The IPCC disagreed with CAPQ’s argument. The IPCC opined that
the four police officers arrived at the scene to investigate in a criminal
damage offence instead of a burglary case. The Complainant did
his utmost to explain to the police officers his reason to be in the
flat. At that time, the Complainant also presented the key to the
flat as a proof. Therefore, it was a bit far-fetched for the Police to
suspect the Complainant as a burglar. In most cases, when the
Police must conduct search in private premise, prior consent
must be sought from the owner of the flat or the residents. If no
consent was granted, the Police must apply for a search warrant
from court. In this case, however, the Police failed to conduct a
house search in accordance with the proper procedures. Their
action was considered inappropriate. As a result, the IPCC held the
view that CAPO should register an SOTR count of UUOA against
COMEEs 1-4, and requested for a working level meeting with CAPO
to discuss this complaint case.

After deliberation, both the IPCC and CAPO agreed that COMEE 1
was the highest-ranking officer at the scene that day. Considering
his work experience, he should not allow and order his subordinates
to conduct the search without prior consent or a search warrant.
Therefore, COMEE 1 should be held accountable for this mistake.
As agreed by CAPO, an SOTR count of UUOA had been registered
against COMEE 1, who was given advices without Divisional Record
File (DRF) entry.
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In addition, the IPCC opined this case also highlighted that, during
investigation of similar cases, there is room for improvement in the
examination of suspected dangerous drugs. The Complainant was
arrested for allegedly “PDD”, “Criminal Damage” and “POPW” and
kept in custody with bail refused (since he had no fixed residence)
for six weeks before the Government Chemist confirmed whether
the suspected white powder contained any dangerous drugs and
examined the prohibited weapon. The situation was considered
unsatisfactory. Detention is a measure where freedom of the
suspect will be temporarily restricted. The examination later proved
that the white powder did not contain any dangerous drugs. The
Complainant was deprived of his liberty for six weeks which might
lead to procedural injustice. In order to prevent the occurrence of
similar incidents, the IPCC had met with CAPO on several occasions
to discuss possible optimisation measures. During these meetings,
the IPCC has recommended improvements to the police procedures,
which included recommending the Police to work closely with the
Government Laboratory to conduct urgent preliminary examinations
for suspected dangerous drugs. This would speed up the process
to ascertain if the seized exhibits contained any dangerous drugs
to avoid detaining the suspect for a prolonged period. The Police
agreed to strengthen the training of officers in handling similar
cases and to remind them to work together with the Government
Laboratory with an aim to obtain preliminary test results in a speedy
manner.

Though the examination of whether the exhibits contained dangerous
drugs or not was not one of the allegations in this complaint case, to
discharge the function under section 8(1)(c) of the IPCCO, the IPCC
strived to make timely recommendations to the Police whenever a
deficiency was identified in the police practices or procedures while
vetting the Reportable Complaint reports. The IPCC Secretariat
will monitor improvement-related matters via “Post-endorsement
Issues Follow-up” with CAPO. The Council will also discuss the
implementation progress of the recommended improvements
at quarterly Joint Meetings with the Police to ensure their proper
follow-up with a view to further enhance the service quality of the
Police.
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